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IN THE UNITED STATES DISTRICT COURT ¥
EASTERN DISTRICT OF VIRGINT
ALEXANDRIA DIVISION

BELL ATLANTIC~VIRGINIA, INC.

Plaintiff,
CTVIL ACTION RO. 99-275-A
v,

WORLDCOM TECHNOTOGIES OF
VIR@INIA, INC.,

et N e i o St ey S et b

Defarndant.

MEMORANDUM OPINTON AND ORVER

THIS MATTER comes befarse the Court on Defendaznt Worldlom
Technologlas of Virginia, Ine.’s (“WorldCem”) Motion t¢ Dismiss
Ior lack of subject matter jurisdiction., Plaintiftf Bell
Atlantic-Virqiﬁin, Inc.’s (“Bell Atlantic”) Mation for Partial
Summary Judgment is alsc before the Court. Plaintiff and
Delendent srs compsting carriers who have entezad an
Interconngction Agreement (“Agzaemeni”) pursuanﬁ to the
Talgcomnuniczations Act of 1926, Pub, L. No. 104-104, 110 Stal. 5§
(1996) (¢codificd as amended in scattered sections of Title 47 of

the United Statms Code). Hosentially, the parties dispute
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whelher local calles to Internet Sesvice Providers (“ISPs”)°
conetitute local traffic and are subjest te reciprocal
compansation undsr the terms of their Agreement. Bell Atlantic
originally filed a complaint againgt WerldCem for breach of
contract and unjust enrichment, and also seeking a declaratory
judgment ruling that it is not liable for reciprocal compensation
charges on Internet calls. Tor the resrons stuled below, the
coeurt grants \afsndant’s Motiou to Dismise, and denles

Flajintiff’s Motien for Partia)l Summasy Judgment, as meoot.
I, Facts and Backqround

Plaintiff Bell Atlentic and Defcndant WorldCom? are
telephone companies that provide competing local tslephone
gsezviecem in virginia. The Telecommunications Act of 1998 (“the
Rot”) requires competing carriers teo interceonnect their networks
to enablw cugtomers of one netwark to call custemers of another.

47 U.68.C. § 251 (1984, Supp. II 1996). The Act imposes certain

!ISPs are entities which provide their users the ability to
accmss online information over the Intsrnet by communicating with
web sites. Illigois Bell Tsl, Qg, v, WorldCom Tech., Ino., WNeo.
98 C 1925, 1998 WL 419433, at *19 (N.D. Il1l, July 23, 1988),
affrd, Nou. 98-3150, 98-3322, 98-4080 (/™ Cir, June 18, 1999%).
Internet access enables subscribhers to use mlectronic mail, file
transfers, and Intersnet Ralay Chat, as woll as to browse mnd
publish on the World Wide Web. Ig.

WorldCom was formerly MFS Inlelanet of Virginia, Inc.
‘ 2
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opligatlons on all local exchange carrlers and requires them to
entsr interconnection agreements. Zd, & 251(p), ().

Pursuant to § 251(b) (b), cempeling lecal Lelephone compenies
musl make srrangements to pay esch other reciprocal compengation
for telecommunications. BAs stated in the rogulations, reclprocal
compunsation only applics to “local telscommunications traffic,”
or local calls. 47 C.F.R, § S1.701(a) (1998). Local
telecommunications tratfic is defined as Lraffic that “originates
and Terminales within a local sexvice area establlshed by the
state commission.” Id. § 51.701(b)(l). 8imply stated, locel
caells arc cells that originate on one cerrnier’s nelwork and
terminute on the cothey carrier’s;network, but ara within Lhe same
local calling area. The twe carriers must assist each othezr Ain
delivering the calls. The Act reguires the caller’s local
carrisr to compensate the other carrier whose facilities are uswd
to complete the local aall. Reciproeal compensation is the
“agrangement between two carriers . . .« In which esach ¢f the Lwo
carriers receives compensation Irom tho other cazrier for the
transport and termination on each cazrrier’s networsk facilities of
local teleacmmunicalions traffic that originates on the nerwork
facllities of the cther carrie2.” Id, & 51.701(e). The
raciproval compengation arrangements for local ealls are given
effect threugh Lhe interconnection agreemsnts betwsen the

compating carriexs.



07/08/99 18:14 Fax

Wyvu

07/01/89  14:53 =L 703 299 2108 CLERK USDC @oos

Pursuant to § 232 of the Act, interconnecilion agreements can
be arrived at through negotiation ¢x arbitration. Any
interconnection agreement adeptaed by negetiation or arbitration
must be submitted for approval to the state commission, Id. §
252 (a).

Tn July 15%6, Boll Atlantic and WerldCom entexed thelx
Agrecment basaed on voluntary nsgotiatiens, In October, the
Virginia Stete Ceorporation Commission ("Virginia Commission”)
approved the Agreemeunt. Under the terms of the Agrsement, Bell
Atlantic and WerldCom expresuly agreed to pay each other
reciprocal compensation for leocal trzsfffic. See A sy 8§ 5.7,
The Agrecmmant detfines “lacal traffic” as “traffic that is
originatad by 2 Custemer of one Party on thar Party’s nstwork and
tarminates to a Customer of the othar'Party on that Party’s
network, within s given leceal ¢ulling area . . . .7 JId. & 1.44.

WorldCom charyed Bell Atlantie for carzying Intarnet calls
originated by Bell AtlanlLic custeomers ond handed off €o WorldCom
ISP customers as local calls subject to raciprocal compensation.
i8Pe provide Tnternet connections through the telephone network.
Illinois Bell, Nos. 94-315Q¢, 9B8=-3322, 98-~40R0, =lip op. at 4.
ISVs ura assigned lscal telsphone numbers, The telephone
companies bill custamers for local calls whon they call 18Pk
within the loczl calling azea. Jd. However, the vltimate

connections are web sitea. Generally, the web sites are located
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outside of the local valling srea in distant leeations. Id.

To date, Dell Atlantie has paid resiprocal compansatien for
TS8P calls, However, Dell Atlantie claims that WorldCom vialated
fadaral law by collecting “reciprocal compensation” for
delivering Internct calls from Bell Atlantis vustomers Lo
WorldCom ISP custLomers, 2In this prasent getion, Bsll Atlantic
sues WorldCom to recover sums paid for thesa Internct calls on
the theories of breach of contract {Count TI) and unjust
snrichment (Count IIfL), Additicnally, in Count I, Bell arlantidc
secks a declaratory judgment ruiing that JL was not liable to
WerldCem for reciprocal compensation charges on Tnternet calls.
Bell Atlantic reguasts partia) summary judgment on the
declaratory relief and as to liability on ity breach of contract
claim.

WorldCom moves to dismirs the complaint on two grounds.
First, WorzldCom contends thet the Court lacks jurisdiclien gver
the subject matter until the Virginia Commiwsion addresses the
issue, Second, WorldCom centsnda that Bell Arlantice fails to
state a claim because il voluntarily pcid the reciprocal

compensation.

II, Subject Matter Jurisdiction

Primarily, the Court must address Defendant’s Motion to

e
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Dismiss for lack of subjcct matter jurisdiction. The issues
presented aze: 1) whether § 252(e) (6) of the Act applies in this
casa and divests the Couzt of ita federsl queslion jurisdiction
until determinations ara [lrst made by the Virginia Commisslong
and 2) whether the t“serms of tha parties’ Agreement subject their

disputs Lo judicial roview,

A. Standard of Raview

Pursuant to Federal Rule Civil Procedurs 12(b)(l), a clylu
may be dismissed for lack of subject mutter jurisdiction. The
burden in proving subjecct matter jurisdiction iz oun the
plaintift. Sichmond, Frgderickshurg § Potomac R.R. Co. y. United
SLates, 945 P.2d 765, 768 (4% Cir, 1991). Whers subject matter
jurisdicticn 1s challenged, the factual allegations are aysumed
true. Yixginig v. United Sta » 926 F. Bupp. %37, 540 (E.D. Va.
1885). The court may look beyond the jurisdicllonal allagations
of the complaint and view whatever evidence har besen submitted on
The lysue to determine whether subject matter duriadiction

exlists. Richmond., Frederickgburg & Potomac R.R. Co., 343 F.2d at
768,

B. The Scope of § 252(s) (6)
Pursuant to 28 U.S.C. § 1331, disltrict courts have oxiginal

jurisdiction over all cases arising under the Constitution, laws

doo7
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or rreaties of tha United States. Section 1331 sarves as 3
generz) federal guestion statute and gives district vourts
original jurisdiction over lederally created ocauses of acfion
unless & spacifie statute assigns jurisdiclion alsawhere,
Molinary ¥. Powell Moumtain Coal Co,, 125 F.3d 231, 23% (4% Cir.
1597). fThus, the Court has jurisdiction unless n statute
gpacifically vests jurisdiction in ancothevr entity.

In the prasent ¢ase, the Bgrsement between the parties was
emtersd into pursusnt to =ections 251 and 252 of tho Act.
Initially, the pavties dispute whather the Court’s jucisdiction
arlizcs generzlly undsr 28 U,S.C. § 1331 or undexr $ 252 of tha
Act., Ta pertinent part, § 252{e¢) (6) provides:

In any case in which & State commission makes a

determination under this section, any party aggzievad by

such determination may bring an actlon in an appropriate

Federal district court te detarmine whather Lhe agreement or

statemant masls the requirements of maction 281 of thig

title and this section,

RorldCom contends that # 232({a) (8) of thc Act specifiecally
asgigne jurisdiclion of issues relatad te interacommection
agreemonts teo state cammiseiong, and ia this case, the Virginia
Commission. Under § 252(e) (6}, WorldCom argues thot the district
courh’8 jurisdiction attaches only to zeviaw the stute
commission’'s detgrmination. Furtharmors, WerldCom relies on the
Federal Communication Commission’s (FCC) naclaratery Ruling.

hecording o WorldCom, the PCC Daclaratory Ruling stated that, in

the absence of any contrary federal law, the issus of rsciprocal

7



07/08/89 18:18 Fax

- - - g vy
07/01/99 14:54 8L 703 288 2108 CLEREK USpC Dooy

compansation for calls to ISPs depends on the terms of the
partiss’ Ynterconnection agzeements, as interpreted by the expert
state agenciea. Pelying on several decisions from other
durisdictions, WorldCom submits that thls Court lacks
jurisdictien over the case becausc Bell Atlantic was regulred to
raise its celalms first with the Virginia Commission. Indianag
Bel)l Tel. Co. v. MeCazriy, 30 F. Supp.2d 1100, 1304 (S.D. Ind.

13%8); ATAT Communigations of Ohig, Inc. ¥, Ohlg Bell Tel, Qo.,
29 F. Supp.2d 855, 855-36 (S.D. Ohio 1998); ATET Comgpunications

pf Illinois v. Illineis Nell Tel. £o,, No. 97 € 0886, 1998 WL
525437, at *4-3 (N.D., Tll. Aug. 18, 1938).

Bwll Atlantic contends that federal coucts have jurisdiction
over cleims arising from intarconnecticn agreements besczuse the
agreements are the law, not mere contracts. MCIL
talacommupicationsg Carp. y. Garden State Tny, Corn., 981 T.2d
385, 387 (8" Cir. 1%82), According to Bell Atlantic, nnthing in
the Ret strips the Court of its Tederal quastion jurisdiction.
Bell Atlantic contends that § 252(e) (&) provides for raview of
daeterminstions made by state cammissions in rejecting oz

approving interconnection agreements, at the time of creation.

. m» Ara .\ l1EY AdAa =
Rgreement was beyond the approval stages and info Bﬁziﬁimﬁufi.“he
Agmerding .o Bell Atlantic, it seeks ralief for breach of the

Agreement. Furthermore, Bell Atlantic contends that 1t yesks
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damages, which state commissions do nat have the authority to
awazd, Va. Code Ann, § 12.1-13 (Michie 1993). Thus, Bell
Atlantic submits that any enforcement jurisdictlon that state
commissions have do&s nol extend to Bell Atlantic’'s claiws,
Concerning the FCC Declarxlaery Rullng., Bell Atlantic
responds that nothing in the ruling pracludea its clilms.
According te Bell Atlantig, Lhe FCC only sanid that it would be u
to the state commissions to deterxmina in the fimst Iinstance the
effect of the FCC’s ruling on their own prieor decisians
concerning recipracal compernsation for Internat traifle.
Although Bell 2tlantic asgserts jurisdicrion under 28 U,8.C.
§ 1331, this Court finds that its jurisdictional analyais is
lindted to the Telecommunisatiang Act, The Supreme Court
dictates that where Congress provides a specifle and adegquate
means to gaex raview of an agency determination, aslternative
means of review are inapplicable. Cslifanmo v, Sanders, 430 U.S.
93, 108-09 (1877) (holding that fedaral question jurisdiction was
precluded by a section of the Sacial Security Act)., See also
Southwestern Ball Tel, CQ. V. McKes, No., $7-2187-EEQ, 1997 WL
450041, at *4 (D. Kan. July 15, 1997) (noting that Califano has

baen wpplied in the context of judicial review of the state

wvey

Goto

P

commission’s findings under the Aet), In Indiana Bwll, thue Court

expressly rajected the § 1331 arpgument. 30 F. Supp.2d at 1103

n.2 (finding that tha court’s Jjurisdictienal analysis was limited
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ro the Telaeommunications Act withstanding the party’s zalimnce
on 20 U.$.C. §$ 1331, 1337, 2201, and 2202); see also RTIE_Nerth

v. srrand, No. 5:97-Cv-0li, 1997 WL 811422, at *¢ (W.D. Mich.
Junc 2, 1997) {refusing te assert juwxisdiction under § 1331); GIZ
Norlnwest., Inc. v. Nelson, 969 F, Supp. 634, 656 (W.D. Wesh,
1997} (findlag that under § 252 the distriet court lacked
jurisdiction regarding objsctions to on agreement submitited to =
shate commission and that § 13371 was inapplicabls).

Under & 252, jurlsdiction exists when: 1) the claim regards
4 state commiasion detarmination; 2) the claiment is an aggrieved
party; anad 3) the claimant saeks review of whether a statement or
an agresment hetween an interconnecting service provider and
local exchange carrier satistles reguirements of sactions 251 and
252. JIndi=mna Bell, 30 F. Supp.2d4 at 1103.

In Ipdiana ¥ell, the distriet court held that it lacked
Jurisdiction to review counterclaims concaraing Lhe
interpretation of negotiated ngresment terms because thay had not
been raisad berore the state cammission, Pursuant to § 252 () (6)
of the Act, the plaintiff sought review of usaveral of the state
commission’ s arbitration detasminations. Id, at 1102. During
the zame time, a disagreemsnt arose regarding the interpretation
of various terms; which had previocusly baen negotiated and agrecd
upen by #he parties, JId. Desplte the fact that the parties

could have rctuzned to the state commission and tho parties had

10
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an arbitration cleouse in the agreement, the defendant filecd 2
counterelaim seeking a declagatory ruling that ite Interpretatien
of those terms waos c¢correct. Id.

The plaintiff argued that & 252 (s) () did not apply because
the claims did ret regard a “defermination” made by the
commission. Id. at 1103. Defendant contended that thes
commig&aion’s approval of the partiss’ agreemant, whigh included
approving of the centract lanyuage at issue, constituted a
“determination” undez the section. Jd, Flaintiff ecounlered that
approving negotizterd ¢ontract language was not a determination as
the Act mandated that the commission approve negotisted contract
taxms Lf Lhey complied with a spocific statutory raguirement.

id.

While acknowledging that tha commigsion made & determination
when 1t approved ths sgreement and thua brought the
jurisdictional analysia under § 252, the Ipdians Bell court
explicitly feund that the proper interpretation ¢f the negotisted
terms had nof been delerminad by the commission. Jd. at 1104.

In support of lts decisien, tha court noted that the goal of the

At was to permit Lhe state commligosion to make the [irst
determination of issuas prior to any judicial raview. Id. Othsr
district courts have also noted that the statutory schome of the
Telecommunicativas Aot does not permit judiecial review of

dizputes arising out of interconnection agrsements not previously

11
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subject to action by a state commission. See, @.§.. ATET

nicatians Ohia, 29 F. Supp.4d at 856-57 (holding that the
district court lacked subjecli matter juriidiCtion under the
Pelecommunications Act where there was no dotermination of the
isaue by the stute commission); see slsn ALST cCommunlgations of
I1liruis. 1998 WL 525437, at *4-5.

Tn &LET Communiaatiopg of Llligods, tha court noted that tha
state commiseion made # “determination” regarding negotiated
conteact Larms when it approved Lha agreement. JId. Thus,
section 232 governed the court’s jurisdictlonal analysis.
However, the c¢ouxt statsd that Lhe commiszion did not.meke a
determination regarding the interpretation of the agrecmant
terms. Igd. Thus, as to interpretation, tha courl lacked subiect
matter jurisdiectlon. JId. &t *5.

Several parties throughout the countrzy have litigated the
issve of whether.calls to ISPa reguire reciprocal vosmpenssiion.
Repeatedly, thuse ¢mgses hava first been prssented to the
governing sttate commissions. See, &.g.., net 11, Noe. 98-
3150, 98-3332, S5¢-4080 (V' Cir. Juns 18, 1999)? U8 West
Communicgtigus, Toc. v. WorldGom Tach., Ing., 21 F. Supp.2d 819
(b. Or. 1998)s U West Commigications. Inc..v. MIS Igteleqst.
A0%.; No., £97-222WD, 1998 WL 350588 (W.D. Wash. Jan. 7, 1%9%). In
fact, in another case, Boll Atlantic presentad the identical

Issuc cuncerning ISPs and reciprocal compensation to the Virginia

12
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Commission., E§ Ozrdax { ig T Ing.,

Cmze Neo. PUCY70069 (Va. State Corp. Comm’n Oct. 24, 1997) (£inding

that I8P3 are included for reciprocal compensation},

In this casxe, Bell Atlantic saeks to determine whether ISFe
constityute reciprocal compensation undar the tarms of the
partigs’ Agreement. Although this dispute does not involve terms
arpitralad before the Virginie Commiwsion, Lhe Virginia
Commizsion did make a delermination regarding the agreemsnt when
it was approved. Thus, the Ceurt fiads that § 252 applias.
However, the Virginia Commission did nol make a determination
regerding the interpretation of thae claims, This Court finds
thal the Telecemmunications Act wad designed to allow the state
commiggion to make the flrst determination. See Ingdlapz B=ll, 30
F. Supp.2d at 1104. Clizcocumventing the state commission’s initial
review undsrmines the review process established by Congress in
the Telecommunications Act. For thoac reasons, the Court holds
thel it lucks subject matcmr jurisdiction over this dispute until
the Virginia Commisgion makes an initial detarmination.

C. Ths Agresment snd Jurisdiction

The parties furLher disputc whather the Agreumant
spacifically vrovides for judiclal review of disputes. Section
29.5 of the dgreement states:

Dispute Resolution. Any dispute between the Parties
regarding the interpretation ox enforcoement of this

i3



07/08/99 18:18 FaX

——— — ETo—

07/01/99  14:8¢6 1 703 289 32108 CLERK USDC

-

QUls
Bo1s

Agreement ar any of its tarms shall be addresscd by good
faith negotiation between the Parties, in the first
instance. Should such negotiations fail to resalvs the
dispute in a reascnable time, sikher Parfy may inltlate an

riate actie n G
cempalent durisdiction.

(Emphesiz added). Sased on this language, Ball Allantic contends
that the parties Ypargained for judiclal review of this disputs.?
However, this Court finds that the partiss cannot contract tor
judicial review in dirsci eentzavention to the Telgcommunications
Act. Accord BT&T Communications of Ohia, 29 F. Supp.2d at 856-57
(£inding that the Court lacked jurisdiction to declides counts not
presanted Lo the state commigsion deppite parties’ oonfractual
dispute resclution pgovision in ths Tnterconnectlon Agreoﬁent).
Thus, as this Courh presently lacks jurisdiction, Egl) Rtlauntic
has net iniliated an action in a faxdm ol “sompetent
juzladietion” as indiculted in the Agresement.

As this Court lacks jurisdiecrion, it is not necessary Lo

e2ddregs Defendant’s alternative grounds for dismissal nor

Ylaintiff’'s Mollon for Partizl Summary Judgment.

‘Alterpatively, WorldCom contands that the presanl dispute
i3 a billing dispute governed by saction 29.8 of the Agreement,
which requires that the parties follow cartaln proceduras,
ineluding arbitratien.

14
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Concluaion
For the reasong stated above, Defundant’s Motion to Dismiss
is GRANTED, Plaintiff’s Motion for Partial Summary Judgment is
DEN1wD, A5 MQOT.

ENTERED this _Iéﬂf day of July, 1999,

Ge:éld Bruce T.aa, '

UnikLed States Pistrict Judge

Alexandria, Virginia
7/17/99

15




GTE ANALYSIS

OWED TO GTE OWED TO COX
Bill No. Bill No. Bill No.
DATE E36 HBA-4679 110 E36 HBA-4773109 [E36 HBN-9816 107 Invoice No. Amount

May-98 71899004-D-98135 49,204.59
Jun-98 71899004-D-98166 61,511.10

Jul-98 71899004-D-98196 61,945.31

Aug-98 71899004-D-98227 73,612.05
Sep-98 71899004-D-98258 64,117.59

Oct-98 71899004-D-98288 53,062.54
Nov-98 71899004-D-98319 60,619.91
Dec-98 71899004-D-98349 63,456.47
Jan-99 71899004-D-99015 99,742.36
Feb-99 71899004-D-99046 120,852.34
Mar-99 71899004-D-99074 119,831.18

Apr-99 71899004-D-99105 117,106.79
May-99 71899004-D-99135 112,906.52
Jun-99 - 71899004-D-99166 120,578.41
07/02/1999 95.00 9,770.08 1,204.46 71899004-D-99196 113,932.47
08/02/1999 484.72 8,684.03 4,451.35 71899004-D-99227 125,568.41
09/02/1999 904.95 10,483.58 3,335.75 71899004-D-99258 134,769.46
10/02/1999 454.97 10,245.72 2,990.82 71899004-D-99288 122,024.28
11/02/1999 1,627.09 11,976.91 438.52 71899004-D-99319 137,456.59
12/02/1999 815.54 7,315.73 67.18 71899004-D-99349 139,401.70
01/02/2000 (144.96) 6,986.71 (4,958.06) 71899004-D-00015 141,189.05

TOTAL 4,237.31 65,462.76 7,530.02
TOTAL OWED GTE | " 77,230.09 | TOTAL DUE COX | 2,092,889.12
GTE Reconciliation Page 1 02/09/2000 8:40 AM



